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EXCUSAL OF COURT MEMBERS AFTER 
ARRAIGNMENT 


THE STATE OF THE LAW 


Article 29(a), Uniform Code of Military Justice, 
provides: 

No member of a general or special court-martial shall be absent 

or excused after the accused has been arraigned except for 

physical disability or as a result of a challenge or by order of 
the convening authority for good cause. 

In implementation of the quoted provision of the 
Code, the Manual for Courts-Martial, United States, 
1951, paragraph 37, states in pertinent part: 

a. General.—Subject to the exceptions stated below (37b), it is 
within the discretion of the convening authority to make changes 
in the composition of courts-martial appointed by him... 

b. Exceptions.—No member of a general or special court-martial 
shall be absent or excused after the accused has been arraigned 
except ... by order of the convening authority for good cause 
(Art. 29a). Military exigencies or emergency leave, among others, 
may constitute good cause for such a relief. The determination 
of facts which constitute good cause for the excuse from attendance 
or the relief of a member after arraignment rests within the dis- 
cretion of the convening authority. Ordinarily, he should not 
appoint additional members to a general or special court-martial 


after the arraignment of an accused unless the court is reduced 
below a quorum... 


As we have seen, a convening authority may lawfully 
excuse a court member after the accused has been ar- 
raigned only where good cause existed for such excusal. 
But what constitutes “good cause”? Neither the Code 
nor the Manual attempts to define that phrase. It is not 
without significance, however, that the latter mentions 
“military exigencies” or “emergency leave” as consti- 
tuting good cause for the excusal of a member after 
arraignment. In this connection the Court of Military 
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710-761—623 


Appeals said in United States v. Boysen’ 


. «+ good cause contemplates some sort of critical situation as 

distinguished from the usual and ordinary. The word “exigency” 

imports urgency, necessity, or crisis. Webster’s New International 

Dictionary, 2d ed, page 893. Normal conditions of military life 

do not provide the emergency or exigency constituting good cause 

for relief from court-martial duty while the trial is in progress. .. 

Thus, the phrase “good cause”, when used as a basis 
for removing a court-martial member after arraignment, 
relates to “extraordinary circumstances.” It is there- 
fore obvious that routine duties, ordinary leave, or sim- 
ilar circumstances, will not serve to raise a conflict with 
court service once the trial has begun. 

Of course, differences of opinion may exist with re- 
spect to what, in a particular case, constitutes good 
cause for excusing a member of the court after the 
accused has been arraigned. To be sure, a convening 
authority is empowered to exercise his discretion in de- 
termining such matters. But the exercise of that dis- 
cretion is subject to review on appeal. In United States 
v. Grow,? the Court of Military Appeals announced a 
general standard for such appellate review, saying: 

Because the substitution of court members after arraignment 
is such a departure from the principles applicable to jury trials, 


and presents such a risk of abuse, we will view with circumspection 
any relief of a member after arraignment. Records of trial should 


(Continued on page 204) 





1, 11 USCMA 331, 29 CMR 147. This case concerned substitution of 
the law officer after arraignment. It was held that the rule 
governing excusal of a court member after arraignment is appli- 
cable to the law officer. 

2. 3 USCMA 77, 11 CMR 77. 
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A DEPENDENT IS defined as one who de- 
rives support from another, one who depends on 
or is sustained by another, or who relies on an- 
other for support. 

The Internal Revenue Code sets forth five 
tests to be used to determine dependency of an 
individual for Federal income tax purposes: 


(1) His/her gross income. 

(2) Support furnished him/her by taxpayer. 

(3) Member of Household or relationship to tax- 
payer. 

(4) His/her citizenship. 

(5) Filing of Joint tax returns, if married. 


While these tests appear to be simple forth- 
right requirements, the Internal Revenue Serv- 
ice and the Courts in construing them have 
added numerous administrative and judicial re- 
finements which must be understood by the 
taxpayer. 

There are many service personnel who have 
gone without luxuries and pleasures year after 
year in order to extend financial help to a par- 
ent, brother or sister, only to learn to their dis- 
may that the Internal Revenue Service will not 
allow the claimed exemption because the rela- 
tive does not qualify as a dependent. Equally 
as heart rending is the case of the divorced par- 
ent who complies with a court order by provid- 
ing support money for his dependent child only 
to discover that, according to the facts and fig- 
ures furnished Internal Revenue Service by the 
mother (but not disclosed to him by IRS), he 
has not furnished over one-half of the support of 
his child. It is therefore most important to 
know the meaning of the word dependents for 
federal income tax purposes. 

Exemptions may be allowed to the taxpayer 
for himself and his spouse (who is never a “‘de- 
pendent”) in addition to one for each person 
who meets all five of the above listed require- 
ments for dependency. The following discus- 
sion is devoted to an analysis of the ramifications 
of these five requirements. 





*Commander Dalphine MacMillan, USNR, is presently assigned to 
the Income Tax Branch, Civil Law Division, in the Office of the 
Judge Advocate General. She holds the B.A. degree from Cornell 
University and the LL.B. degree from George Washington Uni- 
versity School of Law. Commander MacMillan is a member of 
the District of Columbia Bar and the American and Federal Bar 
Associations. 


1. Black’s Law Dictionary. 
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CDR DALPHINE MacMILLAN, SC-W, USNR* 


I 


An exemption of $600 may be claimed for 
each dependent (as defined in Section 152, In- 
ternal Revenue Code of 1954) : 


A. Whose gross income for the calendar year is less 
than $600, or 
B. Who is the child of the taxpayer and who 
(1) Has not attained the age of 19 at the close of 
the calendar year in which the taxable year of 
the taxpayer begins, or 
(2) Is a student. 


The key here is grossincome. A landlord may 
have $20 net ineome after depreciation, taxes, 
interest, repairs, etc., but have considerably in 
excess of $600 gross income. This is because 
the rent paid by a tenant without allowance for 
these items constitutes gross income to a land- 
lord. Net income is the amount retained after 
expenses. In such cases a dependent (other 
than a minor under 19 or a student) who rents 
his house and receives therefor $50 per month 
or more during the entire year will not qualify 
as a dependent, even though another member of 
the family furnished more than half of his sup- 
port, or all of it. 

Similarly, a small merchant may have gross 
income of $1300 and, after all deductions for 
items of expense such as taxes, salaries, rent, 
interest and other miscellaneous items, end up 
with a net income of $300 for the year, or even 
less. He will not qualify as a dependent be- 
cause his gross income is $600 or more. This is 
true even though it is obvious someone must have 
helped him financially and did in fact contribute 
more than half of his support. 

Gross income does not include items which are 
constitutionally or statutorily tax exempt, such 
as Social Security benefits and tax free interest,? 
but they are considered in determining whether 
a taxpayer provided more than one-half of the 
support of a claimed exemption. 

A taxpayer’s child who either is younger than 
19 or is a student who attended a qualified edu- 
cational institution during at least five calendar 
months of the calendar year may qualify as an 
exemption on his parent’s income tax return 
even though the child had gross income of $600 
or more. The child must file a return in his own 





2. Internal Revenue Service Publication #11, p. 19 (1963 ed.). 
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name and pay any tax due, while at the same 
time the parent, but no other related taxpayer, 
may claim the child’s exemption. Thus there 
may be a double counting of the exemption. 

Amounts received as a scholarship or a fellow- 
ship grant for study at an educational institu- 
tion by your child, step-child or legally adopted 
child are not included in his, her or your own 
gross income.? This includes the value of con- 
tributed services and accommodations and any 
amounts received to cover expenses for travel, 
research, clerical help or equipment. In addi- 
tion to not being included in gross income, the 
scholarship amount need not be taken into ac- 
count in determining total support.* Despite re- 
peated efforts by the Armed Forces to have the 
Internal Revenue Service recognize the fact that 
an appointment to one of the Armed Forces 
Academies is a scholarship, the Service has con- 
sistently held * that such an appointment does 
not qualify as a scholarship and that the emolu- 
ment received is income. 

Where the child attends one of the Armed 
Forces Academies for the full year his income 
requires that he file a return in his own name. 
He will not be allowed as an exemption to his 
parents for the reason that they are unable to 
meet the support test. He is considered as being 
supported by the Armed Forces. If the student 
is enrolled for only the fall semester of the first 
year, it is possible in some cases that an exemp- 
tion may be claimed for him, provided the other 
tests are met. 

Assuming that a dependent parent has a 
minimal gross income from investments but still 
sufficient to require the filing of an income tax 
return, a dependency exemption is lost; how- 
ever, such dependency exemption may possibly 
be salvaged by switching the parent’s invest- 
ments to tax exempt bonds so that the taxable 
gross income will drop below $600. The parent 
may then be claimed as a dependent if he doesn’t 
spend enough of his own funds to provide over 
one-half of his own support. 


II 


Let us next consider support. This means that 
the taxpayer must provide over half of the 
amount required to support a dependent for the 
calendar year in which the taxpayer’s taxable 
year begins. The term covers costs for food, 
shelter, clothing, medical and dental care, edu- 
cation and the like. The term “and the like” 
has been interpreted to include church contribu- 

3. 26 USCA § 117. 


4. 26 USCA § 152(d). 
5. Rev. Rul. 55-347, C.B. 1955-1, 21. 
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tions,’ child care expenses,* private school tui- 
tion,® and reasonable presents of toys for the 
child..° For example: Divorced parents were 
each attempting to claim a dependency ex- 
emption for a young boy aged 13.1 The mother 
listed as part of the expenses for the child the 
purchase of an electric train and tracks, a rifle, 
a Chris Craft motor boat and a power lawn 
mower. The court allowed the cost of the train 
and tracks, but disallowed the rifle, motor boat 
and power lawn mower on the basis that it did 
not seem reasonable that they were necessities 
in the particular family situation. 

Support does not, however, include life insur- 
ance,” savings bonds which are gratuitously sent 
but not applied to the person’s support,?* funeral 
expenses,'* Federal, state and local taxes paid 
by the dependent on his own income, and capital 
items such as an automobile.* As an illustra- 
tion, a taxpayer’s daughter had attended college 
during five months of the year and then taught 
school from September to the end of the year. 
She used a portion of her income to purchase a 
car during this time. Her father continued to 
provide a part of her support. Since she clearly 
fell within the definition of a student the tax- 
payer could claim a dependency exemption for 
her if he met the support test. The Internal 
Revenue Service stated that “although the trans- 
portation costs may constitute an item of ‘sup- 
port’, it is held that the purchase price of an 
automobile is not a type of expense which may 
be used in determining over half of the support 
of a dependent.” 

In any dependency computation there must 
be included amounts contributed by the individ- 
ual for his own support, such as benefits received 
under the Social Security Act, even though these 
amounts are excludible from gross income. 
Amounts contributed by others, state aid and 
the fair rental value of the house in which a de- 
pendent lives, also count. If the house is owned 
by the dependent it weighs against the taxpayer; 
if owned by the taxpayer it is in his favor since 
the fair rental value is then considered as a con- 
tribution to support. 

Obviously, a small expenditure of money or 
the value of property used can tip the scales one 
way or another in many cases, hence it is im- 





6. 26 CFR 1.152-1(a) (2). 

7. Rev. Rul. 58-67, C.B. 1958-1, 62. 

8. Thomas Lovett, 18 TC 477, Lusty v. Comm., 60-1 USTC 9248. 
9. B. C. Rivers, 33 TC 935. 
10. H. C. Flowers 57-1 USTC 9655. 
11. Ibid. 

12. Op. cit. supra, note 9. 

13. J. Malinowski, 18 TCM 126. 
14. Special ruling of 17 Sep. 1954, 596 CCH 6612. 

15. Rev. Rul. 56-399, C.B. 1956-2, 114. 


192 





porte 
Actu 
mark 
occu] 
actus 
Reve 
of su 


hold 


apar 
mont 
live 7 
furn: 
of lo 
ceive 
spen 
dona 
spen 
Tota 


Loc 
Dir 
Ex 


The 
$400 
$163 


dren 
volve 
plag: 
may 
mon’ 
dren 
he n 
pose 
not | 
since 
CFR 
ent 

who: 
the - 
rece’ 
of su 
exen 
$360 
Supp 


line’ 
forn 
mine 
sum 
alim 





16. 26 

fie 
17, Re 
18. Co 


ui- 
the 
ere 
ex- 
her 
the 
ifle, 


ain 
oat 
did 
ties 


sur- 
sent 
eral 
paid 
ital 
tra- 
lege 
ight 
ear. 
se a 
d to 
arly 
tax- 
. for 
rnal 
ans- 
‘sup- 
f an 
may 
port 


must 
ivid- 
sived 
these 
ome. 
and 
a de- 
wned 
ayer; 
since 
, con- 


ey or 
S$ one 
s im- 





9248. 





portant to keep as accurate records as possible. 
Actual expense is required except that the fair 
market (rental) value of property or lodging 
occupied by a dependent may be used.** Where 
actual records cannot be furnished, the Internal 
Revenue Service will permit the general costs 
of supporting the several members of a house- 
hold to be allocated equally.** 

For example, a taxpayer rents an unfurnished 
apartment for $200 (all utilities furnished) per 
month, in which his wife, daughter and father 
live with him. The fair rental value of his own 
furniture is $50 per month so the total value 
of lodging is‘ $3,000 per year. His father re- 
ceives $40 per month Social Security which he 
spent for clothing, tobacco, car fare, church 
donations and incidental expenses. Taxpayer 
spent $1,600.00 to provide food for the family. 
Total support of father then is: 


Ledeme (% of $6,000) ................._... $750 
Direct expenses paid by dependent__________-_ 480 
Expenses for food (%4 of $1,600) ___-_________ 400 

Vather’s total expenses____......_...... 1, 630 


The son furnished $1150 ($750 lodging and 
$400 food) which was more than one half of 
$1630 and can claim his father as a dependent. 

Let us look again at support of minor chil- 
dren when a divorce or legal separation is in- 
volved. In case after case the support question 
plagues the parents. The divorce agreement 
may set forth that the father shall pay $30 per 
month for the support of each of his two chil- 
dren, Mary and Peter, and further provide that 
he may claim them as dependents for tax pur- 
poses. Unfortunately, such an agreement is 
not binding on the Internal Revenue Service, 
since 26 USC § 152(a) and the regulations, 26 
CFR 1.152-1(a), clearly state that a “depend- 
ent means any individual ... over half of 
whose support, for the calendar year in which 
the taxable year of the taxpayer begins, was 
received from the taxpayer.” If the actual cost 
of supporting each child is $750, the dependency 
exemption will be denied to the father, since his 
$360 did not constitute more than half of such 
support. 

A recent decision ** has drawn an even finer 
line where the father must make payments to a 
former wife for the support of herself and the 
minor children. Unless the portion of lump 
sum monthly payment awarded by the court as 
alimony and support is specifically designated 


16. 26 CFR 1.152-1. See also Rev. Rul. 235, C.B. 1953-2, 23 as modi- 
fied by Rev. Rul. 58-302, C.B. 1958-1, 62. 





17. Rev. Rul. 235 C.B. 1953-2, 23. 
18. Comm. v. Lester, 61-1 USTC 9463; Rev. Rul. 62-53, C.B. 1962-1, 
41, 


for each purpose, the court will not “fix” by con- 
jecture or inference the amount which the father 
contributes for the support of his children, and 
will, in fact, hold that the entire amount is ali- 
mony. This ordinarily will be taxable to the 
ex-wife and deductible by the father. No ex- 
emptions would then be allowed to him for de- 
pendent children of the former marriage, since 
he is not furnishing any support. In the event 
that exemption deductions of $600 each are more 
beneficial than alimony deductions, it is impera- 
tive that divorce decrees spell out with specificity 
that amount which is to be treated as alimony 
and that which is support for the children. 

Let us assume that the court order specifically 
directs that a certain amount be paid monthly 
for the support of a child and these payments, 
instead of being currently used for the expenses 
of the child, are deposited to an educational fund. 
The father may still be entitled to claim the child 
as a dependent if the actual expenses for rearing 
the child are such that his payments represent 
more than half of the total amount so spent.” 
The amount paid by him is considered to have 
been used first whether spent or not. 

Formerly, service personnel faced a tax prob- 
lem when they allotted a portion of their pay 
and their basic allowance for quarters to a 
parent, minor child or other qualified relative. 
Did the total amount constitute support or only 
the amount actually deducted from his pay? In 
1952, the Internal Revenue Service issued a rul- 
ing to the effect that the entire amount fur- 
nished by the serviceman, including the tax 
exempt basic allowance for quarters, must be 
considered as support. This was directly op- 
posite to the holding ** with respect to World 
War II family allowances. 

A dependent for purposes of entitlement to 
basic allowance for quarters in the military serv- 
ice need not meet all the requirements necessary 
for a tax deduction. The Department of the 
Navy 22 recognizes all legitimate, unmarried 
minor children, legally adopted children, step- 
children, other children over 21 years of age who 
are incapable of self-support because of mental 
defect or physical incapacity, and parents as 
dependents under prescribed conditions. The 
dependency of unmarried, legitimate children 
under 21 is presumed. That of legally adopted 
children, stepchildren and parents must be 
proved, but merely requires that the claimed 
person received over half of his support from 





19. I. T. 3883, C.B. 1947-2, 38. 

20. I. T. 4092, C.B. 1952-2, 115. 

21. I. T. 3723, C.B. 1945, 122. 

22. NavCompt Manual, par. 044035—044036. 
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the service member regardless of the amount of 
income of the parent, adopted child or stepchild. 
The nationality of the claimed dependent and 
whether he or she does, in fact, live in the same 
household as the member must be proved. 

Thus, it must be remembered that although a 
person may be a dependent for payroll purposes, 
he is not necessarily a dependent for tax pur- 
poses, since several other elements enter into 
this determination. 

Conversely, it has recently been held ** that 
even though brothers and sisters are not rec- 
ognized as dependents for the purpose of in- 
creasing an armed forces allotment they may be 
dependents for income tax purposes. The fact- 
ual situation in this case was that a member of 
the armed forces provided a class “Q” allot- 
ment for his mother who used it to support her- 
self and two minor sisters of the member. In 
effect, the serviceman provided support for all 
three and was granted a dependency exemption 
for each of them. 

Frequently, no one brother or sister is in a 
financial position to assume the burden of pro- 
viding more than half of the support of an el- 
derly parent. Each may contribute a sizeable 
sum of money for support, but less than one half 
of the total; however, section 152(c) of the In- 
ternal Revenue Code does permit one person to 
claim the exemption provided the other persons 
in the group who furnished more than 10% of 
the total support, and less than one-half, sign 
a “multiple support declaration” agreeing not to 
claim the individual as a dependent. It is note- 
worthy that a taxpayer entitled to claim a 
deduction for a dependent under a multiple sup- 
port declaration may also deduct medical ex- 
penses which he actually pays on behalf of the 
dependent. 

If a multiple support situation occurs, sit 
down with everyone involved and figure out 
whether it is better to use an annual multiple 
support declaration, alternating the exemption 
deduction and only deducting the exact amount 
of medical expenses paid by the claimant, or for 
each taxpayer to take his turn in providing the 
full support for one year and claiming the ex- 
emption. When there are two parents to sup- 
port the problem becomes even more difficult 
to determine whether the claimant has in fact 
furnished over half of the support for either 
or both. 

For example, the taxpayer’s father and 
mother receive a Social Security check of $90 
per month, they have $20 more per month ($10 


23. Rev. Rul. 63-14, LR.B. 1963-5, 10. 
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each) income from investments in jointly owned 
stock, and live in a furnished apartment for 
which they pay rent of $100 per month. If the 
son sent $125 per month, the immediate reac- 
tion of most taxpayers would be that he could 
claim both parents for he clearly furnished over 
half the support. Not so, according to the In- 
ternal Revenue Service. It held ** that where 
Social Security benefits of the husband are re- 
ceived monthly thru one check made payable to 
them jointly, section 202(b) of the Social Se- 
curity Act must be applied. This portion of the 
Act provides that “Except as provided in sub- 
section (g) of this section, such wife’s insurance 
benefits each month shall be equal to one-half 
of the old-age insurance benefit of her husband 
for each month.” Breaking down the rent, food, 
utilities, etc., as in the table below, the father 
furnished more than half of his own support 
and his exemption cannot be claimed by his son, 
but an exemption for the mother would be 
allowed. i. 

Total Father Mother 











MD ppiccin was aoeeoaees $100 $50 $50 
WED sinieicasewanmnuetoauas 60 30 30 
Utilities = 10 5 5 
Beat .... ae 20 10 10 
ee eee 15 7.50 7.50 
| eres eae 20 20 
Miscellaneous ................. 10 5 5 
235 107.50 127.50 
Support furnished by dependents... 70.00 40.00 
Support furnished by son___--__~- 37.50 87.50 





This holding was not followed in a recent tax 
court case ** which applied the “Unit” rule and 
held that all the money goes into one pot, allocat- 
ing one-half of the fund to each parent. 

The support test for determining whether a 
particular person may be claimed as a dependent 
for tax purposes is the one which presents most 
of the difficulties to taxpayers and its importance 
must be realized and stressed. 


il 


The third test is one of relationship by blood, 
marriage, or affinity by reason of being mem- 
bers of the same household for the entire tax- 
able year. Anindividual is not a member of the 
taxpayer’s household if the relationship between 
such individual and the taxpayer during the tax- 
able year of the taxpayer is in violation of local 
law. For example, a “common law wife” can- 
not be claimed as a dependent where state law 
does not recognize a common law marriage. The 
24. Rev. Rul. 58-419, C.B. 1958-2, 57. 


25. Wilfred Abel, TC Memo 1962-192. 
26. 26 CFR 1.152-1(b). 
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same rule is applicable where the state does not 
recognize a divorce from a former spouse and 
consequently does not recognize a second mar- 
riage or the marital relationship created there- 
by.??. The same principle obtains if the relative 
or non-relative is a household employee of the 
taxpayer, such as an unpaid housekeeper who 
renders services in return for her support, since 
there is no moral obligation to render such 
support.”8 

The Code and the Regulations require that 
the person claimed must be a member of the same 
household for the entire year. However, a non- 
permanent failure to occupy the common abode 
by reason of illness, education, business, vaca- 
tion, military service or custody agreement will 
not operate to deprive the taxpayer of his en- 
titlement to the dependency exemption.”® 

Some latitude in the household membership 
requirement is granted to taxpayers if the 
claimed dependent is the mother or father living 
in a separate household, over half the cost of 
which is provided by the taxpayer, provided all 
other qualifications are met. 

A parent who regularly resides in a home for 
the aged may be a dependent if the taxpayer 
has furnished all the support and other de- 
pendency requirements are met. However, the 
Internal Revenue Service has ruled that such 
maintenance is not synonomous with maintain- 
ing a household for a parent so as to qualify the 
taxpayer for the favorable “Head of Household” 
tax rates.*° 

Where a new relationship is being created, as 
by adoption," a child who is a member of a tax- 
payer’s household can be claimed as a dependent 
of the taxpayer if placed with the individual by 
an authorized placement agency for legal adop- 
tion, pursuant to a formal application filed by the 
taxpayer with the agency, if other dependency 
tests are met and the taxpayer is a citizen of the 
United States. It is not necessary for the child 
to have been legally adopted provided the child 
was placed in the home by an authorized place- 
ment agency for legal adoption. State law de- 
termines whether or not the child is legally 
adopted and the effective date thereof.*? 

The regulations ** give the following illustra- 
tion: 

Example: On March 1, 1959, D, a resident of the 

United States, made formal application to an author- 





27. J. J. Untermann, 38 TC 93. 

28. Wm. T. Hamilton, 34 TC 937. 

29. 26 CFR 1.152-2(a) (2) (ii). 

30. Rev. Rul. 57-307, C.B. 1957-2, 12. 

31. 26 CFR 1.152-2(c) (3), 28 Fed. Reg. 7094 (1963). 
32. Rev. Rul. 54-70, C.B. 1954-1, 69. 

33. Op. cit. supra, note 31. 
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ized child placement agency for the placement of E, a 
resident of. the United States, with him for legal 
adoption. On June 1, 1959, E was placed with D for 
legal adoption. During the year 1959 E received over 
one-half of his support from D. D may claim E asa 
dependent for 1959. Since E was a resident of the 
United States, his qualification as a dependent is in no 
way based on the provisions of section 152(b) (3) (B). 
Therefore, it is immaterial that E was not a member 
of D’s household during the entire taxable year.” 


The requirement * that the child live in the 
taxpayer’s home the entire year still applies to 
non-United States citizens. 

The exemption of relatives by affinity (mar- 
riage) who otherwise qualify as dependents is 
not denied merely because the marriage has been 
terminated by death of the spouse or divorce. 
If the taxpayer continues to support an “in-law” 
and the person meets the other tests, he or she 
may continue to be a dependent * for Federal 
income tax purposes. 

IV 


To qualify as a dependent the person claimed 
must be a citizen or, if not a citizen of the United 
States, a resident of the United States, Canada, 
Mexico, Canal Zone or the Republic of Panama 
for some part of the year for which the ex- 
emption is claimed. 

This requirement is tempered somewhat when 
citizens of the United States assigned to duty in 
foreign countries adopt a child who is neither a 
resident nor a citizen of the United States. If 
the child occupies their home as its principal 
place of abode and is a member of the household 
for the taxable year,** such child may be claimed 
as a dependent. 

A troublesome area concerns nonresident 
alien children who live in the Republic of the 
Philippines. An exemption may be claimed on 
the tax return of a citizen or resident of the 
United States for a dependent child or legally 
adopted child residing in the Philippines if the 
child was born or legally adopted by the tax- 
payer before 1 January 1956 while the claimant 
was a member of the Armed Forces of the United 
States. Within one family some children may 
qualify as dependents whereas others may not 
while they continue to live at home in the islands. 
This problem does not concern nonresident aliens 
since they may claim only one exemption of $600, 
regardless of marital status or dependents. 

It must be reiterated that a wife is not a de- 
pendent for federal income tax purposes. The 

(Continued on page 208) 





34. 26 CFR 1.152-2(a) (i). 
35. 26 CFR 1.152-2. : ‘ 
36. Disney v. United States, 3 AFTR 2d 459 (S.D. Cal. 1958) 
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MUNITIONS EXPORT CONTROL 


LCDR CHARLES L. R. ANDERSON, USN* 


== HAS FOUND it desirable from 
time immemorial to control trade in weapons 
and potential weapons. Militarily stronger 
nations are vested with the greatest in- 
terest in restricting such trade; weaker nations 
seek a free flow so that they may obtain the 
advantages already gained by their more for- 
tunate neighbors. We can readily visualize a 
prehistoric patriarch, with club brandished, 
threatening his family of cave-dwellers with dire 
bodily harm should they deliberately or acci- 
dentally permit the family’s newly-discovered 
secret of fire to fall into the hands of their less 
affluent neighbor, a proven or potential foe. 

The reasons for such arms trade controls be- 
came more numerous and more complex as civili- 
zations progressed. In the earliest days of the 
dawn of man, it may be presumed that one was 
either a family member or a potential enemy. 
Thus, it was simply and clearly a matter of 
“horse”—or perhaps “mastadon”—sense not to 
permit weapons secrets to leak out of the family. 
Man is a social animal, however, and he soon be- 
gan making friends as well as enemies. This 
fact logically evolved into the concept of allies 
and antagonists. 

Now the philosophy of arms trade became 
more complex. War required man to have as 
many allies as possible, and to have them well 
armed. If one city-state developed a sophisti- 
cated new fireball-hurling device, it was wise 
to equip and train allies for the equipment’s use 
against a common enemy. But the problem 
actually was not so simple, for today’s friend 
might be tomorrow’s foe, especially if the obtain- 
ing of a secret could upset the balance of power. 

In modern times the necessity for and degrees 
of control of international trade in arms are as 
complex as the politics of society itself. Two 
basic considerations nevertheless remain true: 
A nation does not wittingly improve the military 
capabilities of its proven enemy, nor does it cul- 
tivate and arm a “neutral” or professed “ally” 
which could easily turn against it. But there 
are many more shades and variations to the 
problem than this. 

In the first place, our modern world contains 





*Lieutenant Commander Charles L. R. Anderson, USN, is cur- 
rently attending the Air Command and Staff College, Maxwell 
Air Force Base, Alabama. He holds the A.B. degree from Prince- 
ton University and is a candidate for a Master’s degree in Public 
Administration through the George Washington University. 
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many cliques and factions, and disharmony any- 
where can indirectly threaten us all. Further- 
more, mankind has developed a moral conscious- 
ness which does not condone the slaughter of 
our fellow man regardless of how little we may 
be personally affected. Thus the large and 
powerful nation, which may have nothing to fear 
from the export of relatively unsophisticated 
munitions to small and comparatively backward 
countries, may still legitimately object to such 
trade in the interests of world peace and justice. 

Another consideration is that the success of 
war and any basic struggle between societies is 
more and more a question of economics. Modern 
weapons systems are fantastically expensive. 
No nation or combination of nations could hope 
to approach the point of having completely suf- 
ficient quantities of all components of all possible 
weapons systems in their arsenals which might 
be of value to them in war. One must select 
those tools which could perform a given task and 
then determine what quantity is sufficient and 
economically feasible. In combinations of allies, 
it is often desirable to distribute production and 
military tasks, letting each produce according 
to its ability for the good of the whole. For 
large country “A” to fail to exercise reasonable 
controls on arms exports to small ally “B”, re- 
sulting simply in “B’s” attempt to establish mil- 
itary capabilities for which she has no unilateral 
need and the support of which could render her 
bankrupt in men, money, and materials, the net 
outcome would be to materially weaken the 
strength of the alliance. Thus a small coastal 
country presumably has no need, and obviously 
no capability, for producing large carrier task 
forces, On the other hand, within a military al- 
liance the production of at least a limited ASW 
capability with escort ships to contribute to the 
fleets of the alliance is a realistic and logical out- 
growth of the little country’s existent naval 
forces for coastal defense. 

Secrecy, from a security classification stand- 
point as opposed to commercial “trade secrets,” 
is in itself a complex factor influencing controls 
on exports. It is axiomatic that one divulges 
secrets to one’s allies only on a need-to-know 
basis, and then only when the ability of the 
recipient to safeguard the information is clearly 
established. The risk of increased possibility 
that a secret may be divulged—which risk in- 
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creases in direct proportion to the number of 
people who know it—must be balanced against 
the need to strengthen allies and conserve the 
resources and energies of the alliance. It is 
an equally sound principle that too rigid secu- 
rity controls hamstring activity and can lead to 
greater military risk than the compromise of 
classified material itself. In today’s complex 
society, there tends to be a wealth of information 
individual components of which are unclassified 
for sound expediency’s sake which, if viewed 
collectively by intelligent antagonists, could lead 
to the induction of highly sensitive data. A na- 
tion, then, must carefully screen its so-called 
“unclassified” exports to ensure that not too 
much material is going to politico-militarily 
wrong places where it may prove of distinct 
benefit to an enemy. 

Still another sound justification for control- 
ling the release of munitions or data pertaining 
thereto to other nations becomes apparent when 
new weapons systems are first making their ap- 
pearance in a nation’s arsenal. It is unwise, 
as a general rule, to assist another nation, no 
matter how close an ally, in producing arms 
which are slated for one’s own armed forces 
but which are yet too new to be in their opera- 
tional inventory; this is particularly true if, by 
becoming involved prematurely in foreign busi- 
ness entanglements, a nation’s industry could 
jeopardize the timely delivery of the weapons 
to its own government. A major exception to 
this principle, of course, arises when a second 
nation is selected to develop and/or produce the 
item under the share-the-burden-for-the-good-of 
the-common-whole concept referred to previ- 
ously. 

LEGAL AUTHORITY 


It is for these reasons, then, that nations have 
sought to regulate and control the international 
flow of arms and munitions. In the United 
States, the currently applicable legislation in 
the field is contained in Section 414 of the Mu- 
tual Security Act of 1954, as amended.' Section 
414 is entitled “Munitions Control” and is quoted 
herewith: 


(a) The President is authorized to control, in fur- 
therance of world peace and the security and 
foreign policy of the United States, the export 
and import of arms, ammunition, and implements 
of war, including technical data relating thereto, 
other than by a United States Government 
agency. The President is authorized to designate 
those articles which shall be considered as arms, 
ammunition, and implements of war, including 


technical data relating thereto, for the purposes 
of this section. 

(b) As prescribed in regulations issued under this 
section, every person who engages in the busi- 
ness of manufacturing, exporting, or importing 
any arms, ammunition, or implements of war, 
including technical data relating thereto, des- 
ignated by the President under subsection (a) 
of this section shall register with the United 
States Government agency charged with the ad- 
ministration of this section, and, in addition, shall 
pay a registration fee which shall be prescribed 
by such regulations. Such regulations shall pro- 
hibit the return to the United States for sale 
in the United States (other than for the Armed 
Forces of the United States and its allies) of 
any military firearms or ammunition of United 
States manufacture furnished to foreign govern- 
ments by the United States under this chapter 
or any other foreign assistance program of the 
United States, whether or not advanced in value 
or improved in condition in a foreign country. 
This prohibition shall not extend to similar fire- 
arms that have been so substantially transformed 
as to become, in effect, articles of foreign 
manufacture. 

(c) Any person who willfully violates any provision 
of this section or any rule or regulation issued 
under this section, or who willfully, in a registra- 
tion or license application, makes any untrue 
statement of a material fact or omits to state a 
material fact required to be stated therein or 
necessary to make the statements therein not 
misleading, shall upon conviction be fined not 
more than $25,000 or imprisoned not more than 
two years, or both. 


It is apparent that the Munitions Control Act 
is a complete law within itself, capable of full 
implementation without need for further legisla- 
tion. It provides the President with the requi- 
site power to control the export and import of 
munitions, and it vests him with the authority 
to define and designate precisely what items he 
considers munitions within the meaning of this 
law. It requires all individuals who engage in 
the business of manufacturing, exporting, or 
importing munitions to register with the Fed- 
eral Government. Lastly, the act contains teeth 
of enforcement in that it authorizes stiff pen- 
alties for those who willfully violate its provi- 
sions. 

The President has delegated his authority 
for munitions control to the Secretary of State.? 
In so doing, he has directed that the Secretary 
of State shall consult with appropriate Govern- 
ment agencies in carrying out his responsibil- 
ities for munitions control and that he must 
obtain the concurrence of the Secretary of De- 
fense in designating which articles shall be con- 





1, 22 U.S.C.A. §§ 1934 (a) (b) (ec). 
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sidered as arms, ammunition, and implements 
of war, including technical data relating thereto. 


INTERNATIONAL TRAFFIC IN ARMS REGULATIONS 


Within the Department of State, the Office of 
Munitions Control, Bureau of Economic Affairs, 
has the functional responsibility for controlling 
the export and import of munitions. This office 
has issued the International Traffic in Arms 
Regulations which went into effect on 1 March 
1960. These regulations are available to pri- 
vate industry and are arranged in eight parts 
warranting close scrutiny. 

Part 121 is the so-called “munitions list” per 
se. It establishes seventeen major categories 
of munitions, all of which are construed as com- 
ing under the controls authorized by Congress 
in the Mutual Security Act of 1954 and set forth 
in the regulations: 

Category I—Firearms 

Category II—Artillery and Projectors 

Category I1I—Ammunition 

Category IV—Bombs, Guided Missiles, Rockets, Tor- 

pedoes, and Mines 

Category V—Propellants, Explosives, and Incendi- 

ary Agents 

Category VI—vVessels of War and Special Naval 

Equipment 

Category VII—Tanks and Ordnance Vehicles 

Category VIII—Aircraft and Associated Equipment 

Category IX—Military Training Equipment 

Category X—Protective Personnel Equipment 

Category XI—Military Electronics 

Category XII—Fire Control Equipment and Range 

Finders 

Category XIII—Auxiliary Military Equipment 

Category XIV—Toxicological Agents 

Category XV—Helium Gas 

Category XVI—Classified Material 

Category XVII—Technical Data 

Part 122 establishes requirements and proce- 
dures for registration with the Secretary of 
State by all persons who are engaged in the 
business, within the United States and its terri- 
tories or possessions, of manufacturing, export- 
ing, or importing articles enumerated in the 
munitions list. 

Part 123, entitled “Licensing Controls,” es- 
tablishes detailed procedures for obtaining ex- 
port and import licenses and sets forth the cir- 
cumstances under which such can be used. It 
also announces the validity and terms of li- 
censes, cancellation procedures, and certain ex- 
emptions or special provisions pertaining to 
small arms and other miscellaneous shipments. 

Thus far, mention has been made in the regu- 
lations only of export and import licenses for 
3. 25 Fed. Reg. 1221. 
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specific shipments of items of hardware or tech- 
nical data. Part 124 deals with procedures for 
the mandatory procurement of State Depart- 
ment approval of licensing or technical assist- 
ance agreements involving items on the muni- 
tions list. It further provides an exemption 
from the necessity for obtaining an export li- 
cense for technical data furnished in further- 
ance of an approved licensing agreement. 

Part 125 is important in that it defines the 
term “technical data” (as opposed to actual 
hardware) and establishes procedures for the 
specific control of the export and import of such 
material. Under its provisions, certain types 
of “technical data” readily available to the gen- 
eral public are automatically exempted from the 
export licensing requirements. 

The final three parts contain the violation and 
penalty clauses important to any legal document 
if it is to have “teeth,” certain provisions cover- 
ing foreign military flights over or into U.S. 
territory, and administrative procedures of no 
major significance to this discussion. . 


TYPES OF CASES 


“Munitions cases,” as the responsible govern- 
mental officials commonly refer to requests for 
exportation under the International Traffic in 
Arms Regulations, fall under three general cate- 
gories: First is the “export license case,” which 
is a request to transport abroad specific quan- 
tities of clearly-identified hardware or technical 
data. Ifa license is granted by the Department 
of State, it will be filed with the Collector of 
Customs at the port through which the shipment 
is to be made. 

The second general category may be termed 
“licensing agreement cases.” These are re- 
quests for Department of State approval of 
manufacturing or technical assistance agree- 
ments to be entered into with foreign govern- 
ments or firms. Collectors of Customs or postal 
authorities are authorized by the regulations to 
permit the exportation, without a license, of 
unclassified technical data being shipped in fur- 
therance of a manufacturing or technical assist- 
ance agreement concerning which the Depart- 
ment of State has expressed its lack of objection 
in writing. 

The third category is the “patent case,” in 
which the applicant petitions for permission to 
file abroad a patent on file in the United States. 


GOVERNMENT HANDLING OF MUNITIONS CASES 


Private individuals and firms must apply to 
the Department of State for permission to “ex- 
port” items or to file a patent in a foreign coun- 
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try. Applications, when completed, reveal such 
information as the precise quantity and nomen- 
clature of the material to be exported, the coun- 
tries of ultimate destination, the identity of both 
seller and buyer, and the purpose for which the 
material is required. 

When received in the Department of State, the 
application is reviewed for determination that 
the items are actually encompassed in the muni- 
tions list. This is necessary inasmuch as the 
bulk of U.S. exports are commercial items li- 
censed by the Department of Commerce. Appli- 
cations are then assigned a “case number” for 
ease of reference and forwarded simultaneously 
to the Department of Defense and to the cog- 
nizant military services for comment and recom- 
mendations. The responsible agency within the 
Department of Defense is the Office of the As- 
sistant for International Logistics Negotiations, 
Office of the Assistant Secretary of Defense (In- 
ternational Security Affairs) . 

In the Department of the Navy, all requests 
are received in the Office of the Chief of Naval 
Operations. They are then referred to appro- 
priate technical, legal, and security desks of the 
Office of the Chief of Naval Operations, the Office 
of the Commandant of the Marine Corps, and 
the Navy technical bureaus and offices having 
cognizance over the material in question. These 
desks make recommendations as to what ulti- 
mate position the Department of the Navy 
should take with respect to the export request, 
based on considerations of security classification 
of the material concerned, military advantage 
or detriment to the U.S., patent and proprietary 
rights involved, and other factors appropriate 
to the case. The Department of the Navy co- 
ordinator, under the Deputy Chief of Naval Op- 
erations (Logistics) , collates these opinions and 
then formulates the Navy recommendations to 
the Department of Defense. Such final replies 
fall generally into any one of five categories: 

(1) Interpose no objection to the requested export; 

(2) Defer to another service or government agency; 


(3) Interpose no objection subject to certain speci- 
fied conditions; 
(4) Object until certain amendments in the request 
or proposed agreement are made; 
_ (5) Categorically object for specified reasons. 


The Department of the Army receives these 
cases in the Office of the Deputy Chief of Staff 
for Logistics which formulates the Army’s ulti- 
mate position based on an analysis by and the 
recommendations of other Army staff agencies 
and the Army Materiel Command following es- 
sentially the same procedure as the Navy. In 
the Department of the Air Force, likewise, the 
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cases are received in the Office of the Chief of 
Staff, which prepares the reply after confer- 
ences with offices of the appropriate Deputy 
Chiefs of Staff. 


PROBLEM AREAS 


It would be extraordinary if there were not 
certain areas of difficulty in the administration 
of the munitions list regulations. A major prob- 
lem often is one of determining precisely what 
material or information an exporter desires to 
release. Military technology encompasses an 
infinite number of items. Licenses must be is- 
sued on a basis of expert knowledge—specific 
technical knowledge of the material or technol- 
ogy involved and, from this, an expert evalua- 
tion of the effect of its foreign release on the 
welfare of the United States. 

A difficulty frequently encountered by the ad- 
ministrator processing munitions cases is one 
of determining what agencies have cognizance 
of the material in question. When an applicant 
furnishes U.S. Military nomenclature or a state- 
ment of the specific U.S. military application of 
his item, identification is no problem and a posi- 
tion can be obtained expeditiously. If there is 
no current or past U.S. military usage of the 
material, a statement of its potential military 
application together with provision of the man- 
ufacturer’s catalogue description, illustrations, 
or drawings will suffice. But often export ap- 
plications furnish only the brief commercial no- 
menclature of the item, such as “1 tube XXX- 
30”; this can result in costly delays, both to the 
Government and to the applicant. 

Once the cognizant military agencies, and ap- 
propriate technical, legal, and security officials 
within those agencies have been ascertained 
for each proposed export, the next problem be- 
comes one of determining whether or not ap- 
proval of the applicant’s request should be rec- 
ommended. For exports per se, the problem is 
normally a simple one of ensuring that classified 
information is not compromised, that no U.S. 
patent and proprietary rights are infringed, that 
production for the U.S. military would not be 
adversely affected, and that the export is in ac- 
cordance with U.S. law and policy. 

Where Department of State approval of a 
foreign manufacturing licensing or technical as- 
sistance (or sales) agreement is sought, how- 
ever, the problem is more complex. Such agree- 
ments usually provide for the continuing foreign 
release, over a specified period of time, of in- 
formation and material in the munitions cate- 
gory. Accordingly, they must provide for the 
future and continuing protection of U.S. inter- 
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ests insofar as they may be affected by the ma- 
terial or technology involved. Each proposed 
agreement will be reviewed for compliance with 
the International Traffic in Arms Regulations 
and the Armed Services Procurement Regula- 
tions, which require, among other things, clauses 
which: 

1. Identify in precise terms the equipment 
and technology involved, the scope of the in- 
formation to be furnished, the period of dura- 
tion of the agreement, and the ownership of 
equipment and special tools involved which 
would be made available in connection with the 
agreement. 

2. Provide “that ... purchases of items by 
or for the United States Government, or with 
funds derived through the Mutual Security Pro- 
gram, will not include a charge (a) for tech- 
nical data in the possession of the United States 
or in which the United States Government has 
a right to possession, and regarding which there 
is no prohibition against use by the United 
States Government and disclosure to others and 
(b) for royalties or amortization for patents 
or inventions in which the United States Gov- 
ernment holds a royalty-free license; and... 
the license rights transferred by such agree- 
ments will be subject to existing rights of the 
United States Government.” 

3. Acknowledge the fact that “no liability 
shall be incurred by or attributed to the United 
States Government by reason of this review re- 
quirement in connection with any possible 
future infringements of privately-owned patent 
or propretary rights, either domestic or 
foreign.” ® 

Any proposed agreement envisaging the trans- 
mission abroad of classified U.S. military infor- 
mation must be submitted to the Department of 
State for review and coordination with the ap- 
propriate military authorities prior to the 
consummation of negotiations with the foreign 
government or firm. In this regard, the Depart- 
ment of the Navy desires that agreements which 
do, or conceivably could, involve military infor- 
mation contain a clause which acknowledges that 
such information can only be relased on a gov- 
ernment-to-government basis. 

Last, but by no means least, each proposed 
agreement must be checked carefully to ensure 
that it spells out in precise terms the foreign 
territory involved under its provisions, and that 
the agreement contains no provisions in contra- 
vention of the U.S. Strategic Trade Control Pro- 
gram or other policy. 





4. 25 Fed. Reg. 1827. 
5. Ibid. 
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STRATEGIC TRADE CONTROLS—A DIGRESSION 


“Munitions control” as such is only a portion 
of a much wider-ranging program of strategic 
trade controls. Where munitions controls “are 
understood to be exercised over the international 
traffic in items having predominantly direct mil- 
itary applications or implications,” strategic 
trade controls are exercised over all items which 
might advance the military, economic, or polit- 
ical growth of enemies or potential enemies. 
Lists of items coming under such controls would, 
of course, contain “munitions lists” as a com- 
ponent. 

By the same token, strategic trade controls 
may be exercised by an alliance of nations or 
individually. Presumably, international con- 
trols would be less inclusive than unilateral, with 
international control procedures and lists of spe- 
cific controlled items reflecting only the lowest 
common denominator of agreement among all 
parties participating. In point of fact, current 
international free world controls to which the 
United States subscribes are generally limited to 
highly sophisticated industrial and military 
equipments while U.S. unilateral controls, in- 
cluding lists of military and commercial equip- 
ments are somewhat broader in scope. 

U.S. participation in international strategic 
trade controls is provided for chiefly in the 
Mutual Defense Assistance Control Act of 1951, 
as amended, and is administered by the Secre- 
tary of State. Unilateral U.S. controls are de- 
rived primarily from the Export Control Act of 
1949, as amended, and are administered by the 
Secretary of Commerce. The United States has 
established strategic trade controls for the pur- 
pose of restricting the movement, from the free 
world to any nation or group of nations threaten- 
ing our national security, of military equipment 
and supplies and of such other materials, equip- 
ment and technology as are determined from 

time to time to be strategic by virtue of their 
potential contribution to the military or eco- 
nomic strength of such nations. 


CONCLUSION 


Machinery for the enforcement of the muni- 
tions control portion of the strategic trade con- 
trol program, as established in the International 
Traffic in Arms Regulations, is functioning 
smoothly. The Departments of State, Defense, 
Army, Navy, and Air Force work in a spirit of 
mutual respect and cordiality, and cooperate 
closely. Officials in each stand ready to give ad- 
vice and assistance whenever called upon, and 

(Continued on page 202) 
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ASSISTANCE TO THE NAVY WIDOW 


LEGAL ASSISTANCE NOTE 


ALMosT IMMEDIATELY AFTER the initial shock, 
and the completion of funeral details, the Navy widow 
will be confronted with problems she has never before 
had to cope with. Depending upon whether she has 
her own bank account or not, she may first be con- 
fronted with a shortage of cash, while a sizeable amount 
exists in a joint account or her husband’s bank account. 
The bank sometimes cannot release funds from an ac- 
count in which her husband owned an interest until the 
same has been released by the state revenue people. A 
quick check with a known bank official will usually put 
the machinery into motion to solve this problem. 

Under the laws of many states, if there is a safe de- 
posit box, arrangements must be made with a court of- 
ficial, a bank official and a representative of the family 
to open and inventory the safe deposit box. If there 
is a will, it is usually found in the safe deposit box or 
among the valuable papers of the husband. In addi- 
tion to the will, she will probably find a number of in- 
surance policies, title certificates to personal property, 
and other legal documents. Her natural question is, 
“What do I do now?” 

Since most insurance policies are payable to named 
beneficiaries, and as such do not pass through the estate 
but are paid directly to these beneficiaries, the Navy 
widow would do well to eontact some insurance agent 
in whom she has confidence. This agent will, without 
charge, put her in contact with the proper representa- 
tive of the companies issuing the policies. Each com- 
pany has its own form of proof of loss and supporting 
documents. Since these are not legal forms, the widow 
will probably experience little or no trouble in complet- 
ing and filing the same. No attorney is needed for this 
problem unless the company refuses to make payment 
pursuant to the terms of the policy. Care should be 
taken to carefully check all policies found, as many ac- 
cident and health policies, disability policies and others 
under a variety of names contain death benefits. 

The Navy widow will probably want to discuss the 
entire insurance picture with an insurance agent. 
While no two circumstances are ever the same, it may 
be to the wife’s advantage to take the proceeds of some 
insurance policies in cash, some in monthly payments, 
and/or some in paid up insurance, or in annuities. Fre- 
quently commissions to agents can be saved by leaving 
the funds with the company in exchange for paid up in- 
surance or annuities. 

An administration of the estate, whether a will exists 
or not, is generally required in all states. If the estate 
is small or the assets of the estate include life insurance 
payable to named beneficiaries and personal property, 
other than securities (stocks and bonds), most states 
have laws allowing a relatively simple procedure for the 
administration and closing of the estate. Each state 
has its own laws, varying widely from state to state, 
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which set forth the steps necessary to be taken to pro- 
tect the rights of all persons interested in the estate 
whether he be a creditor, debtor, widow, child, heir, 
devisee or tax authority. The Navy widow should con- 
sult an attorney in the state where her husband was 
domiciled on the date of his death. He will be in a 
position to assist her in probating the will, should there 
be one, and in securing her appointment as Executrix, 
or as Administratrix should there be no will, and furnish 
her with all information necessary to meet the require- 
ments of the law in administration of the estate. 

If the husband left a will, it will be necessary for the 
same to be filed or probated in a court of proper juris- 
diction in the state where the husband was domiciled 
at his death. By the use of a properly prepared will, a 
person may give his property upon death to a particular 
person, persons or, groups of persons, as he may elect. 
A person dying without a will is said to have died intes- 
tate and the laws of the state of his/her domicile pro- 
vide who shall be entitled to receive the property upon 
administration of the estate. Since the husband will not 
be present to insure that his desires are carried out, great 
care and thought must go into plans for his will, and 
the will should always be prepared by an attorney, 
either a legal assistance officer or civilian attorney. 
Being a legal document under which title to property is 
transferred upon death, all states have rather strict laws 
with regard to the execution and proof, or probate, of a 
will. 

Whether there is a will or not, all proper debts must 
be paid, and all required tax returns completed, filed 
and tax paid thereon. This must be properly and ac- 
curately done or the widow may find herself personally 
liable for any amounts disbursed from the estate im- 
properly. Title to automobiles, stocks, bonds, bank and 
savings accounts, and in some instances real estate must 
be transferred to the proper beneficiary. The duty of 
performing all of these necessary steps in the adminis- 
tration of an estate is placed upon a personal repre- 
sentative. If there is no will, such person is called an 
Administrator, or Administratrix; and if there is a 
will, an Executor, or Executrix. In all but the case of a 
very small estate, the Navy wife, whether an Admin- 
istratrix or an Executrix, will need the assistance of an 
attorney in fulfilling all of the duties of her office. 

Care should be taken in the selection of an attorney 
to advise and assist in the administration of the estate. 
Many attorneys who are excellent criminal attorneys or 
negligence attorneys do not handle the administration of 
estates. Inquiry should be made and an attorney who 
regularly does estate work should be retained. Fee ar- 
rangements may easily be made in advance. 

Immediately upon being appointed Administratrix or 
Executrix, the Navy widow should insure that the notice 
to creditors is published in the form required and in 
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the manner required. She should then prepare a list, in- 
cluding approximate values, of all property owned by 
her husband at his death, wherever it may be located. 
Care should be taken to list separately any property 
jointly owned by the husband and widow or children. 
With this list the attorney will be able to help her in 
the preparation of the inventory of the estate, which 
in most states is required by law to be filed with the 
court of her appointment. 

After the inventory of the estate has been filed, her at- 
torney will guide and assist her in accomplishing the 
following, as appropriate: 

1. The setting aside and payment of the widow’s and children’s 
allowance. 

2. The collection of all amounts due and payable to the estate. 

$3. The sale of property to create cash assets as may be necessary 
to meet the debt and tax liability of the estate. 

4. The payment of all proper debts, including funeral expenses. 

5. Preparation, filing and payment of Federal income taxes due for 
the preceding year, the current year and the following year 
during the administration of the estate. 

6. Preparation, filing and payment of State income taxes due for 
the necessary years, if required. 

7. Payment of ad valorem (property) taxes which may be due as 
of the date of death. 

8. Preparation, filing and payment of Federal Estate taxes, if the 
estate is so obligated. 

9. Preparation, filing and payment of State Inheritance or estate 
taxes, if any. 

10. Computation and distribution of the estate, whether in cash or in 


kind, whether under the terms of a will or under state intestacy 
laws. 


11, Effecting transfer of title to property to the proper beneficiary 
or beneficiaries, including transfer of title to securities, auto- 
mobiles, bank accounts, and in some states real estate, 

12. Preparation and filing of the final account. 

Since the necessity and manner of effecting each of 
the above varies from state to state a detailed explana- 
tion of each will not be given. The laws of every state 
are designed to protect the right of everyone interested 
in an estate and to facilitate transfer and delivery 
thereof to the proper beneficiaries as soon as practicable. 

While the legal assistance officer is not permitted to 
go with her to the proper court to set up, manage or 
terminate the estate, he will be happy to confer with 
the widow initially and to see that she secures the serv- 
ices of a suitable civilian attorney who can handle the 
matter. If the administration of the estate is ap- 
proached calmly, with an understanding of its necessity 
and purpose, a Navy widow need have no fears in ac- 
cepting the duties of personal representative of her 
husband’s estate; and with the assistance of an attorney 
she will wind up her duties with a clear picture of her 
financial condition and confidence to face the future in 
her new role as a Navy widow. 

Although a widow is the natural guardian of the 
person of her child, she is not thereby alone authorized to 
receive custody of the property of a minor child. Unless 








so appointed by testator, in order to obtain custody of 
proceeds from life insurance policies, legacies, etc., pay- 
able to a minor child, she must obtain court appointment 
as guardian for the estate of the child. Such a guardian 
may be a natural person or a trust corporation. 

The powers and duties of a guardian are those enu- 
merated by law. The guardian is accountable to the 
court for each step in the stewardship of the ward’s 
estate, and is personally accountable for unauthorized 
disposition of estate assets. If the estate of the minor 
is large or is comprised of varied properties, it may 
be desirable to employ an attorney to assist in admin- 
istering the guardianship. Generally speaking, the 
same standards apply to employment of an attorney 
in guardianship as for administration of an estate, and 
the same attorney may serve in both capacities. 

In keeping with the tradition that the Navy takes 
care of its own, the Navy will provide all burial serv- 
ices for deceased naval personnel. Immediately follow- 
ing the death of a Navy man, the Navy addresses a tele- 
gram to the next of kin offering burial services and 
requesting advice as to the wishes of the widow. If 
the widow wishes, she may make all arrangements her- 
self and the Navy will reimburse her in an amount not 
to exceed the costs had such services been performed 
under a contract between the funeral director and the 
Navy. 

The Navy will provide an appropriate uniform, if not 
otherwise available in the personal effects of the de- 
ceased, and will provide an escort to accompany the 
body to the place of burial. A United States Flag is 
also furnished to drape the casket and this flag be- 
comes the property of the widow. 

All officers and enlisted personnel of the Navy and 
Marine Corps are entitled to burial at Government ex- 
pense in any National Cemetery that has open space. 
The graves in all National Cemeteries are assured of 
perpetual care and upkeep. The Navy will also furnish 
headstones or markers for the grave whether it be in 
a National or private cemetery. 

Additionally, if the deceased is either fully or cur- 
rently insured under Social Security, a lump sum 
death payment, not to exceed a maximum of $255.00, 
will be made upon submission of an application to the 
nearest Social Security Office. 

Burial benefits from the Navy and other govern- 
mental agencies, life insurance, and provisions made 
by her late husband cannot replace the Navy widow’s 
loss. The decisions she must make will be difficult at 
best and her course of action may not be entirely clear 
to her. However, she may be sustained by the knowl- 
edge that the Navy shares her concern and will lend all 
possible assistance. There is a way through her trial. 





MUNITIONS EXPORT (Continued from page 200) 
frequent conferences are held to discuss prob- 
lems of mutualinterest. Itis the earnest desire 
of those who administer the munitions controls 
to enable the United States to maintain positive 
control of the outflow of sensitive information 


JAG JOURNAL 


202 





and material from the country while, at the same 
time, fostering to the utmost the best economic 
interests of the nation and the private citizen 
and maintaining the simplest administrative 
procedures for the exercise ancl enforcement of 
the International Traffic in Arms Regulations. 
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DEPENDENTS (Continued from page 195) 
Philippine serviceman who qualifies as a resi- 
dent or citizen of the United States may claim 
an exemption for his wife as a spouse, not as a 
dependent. A married nonresident alien tax- 
payer domiciled in a community property juris- 
diction, such as the Republic of the Philippines, 
may file a return on one-half of their joint in- 
come from sources within the United States and 
claim an exemption for himself. Similarly, his 
wife may file a return on the other one-half of 
such income and claim an exemption for herself. 
Each may take credit for one-half of the taxes 
withheld.*” 

Foreign Students brought to this country un- 
der the auspices of the International Education 
Exchange Service and placed in American homes 
for temporary periods are not generally con- 
sidered residents of the United States and may 
not be claimed as dependents. ** 


Vv 


The final test imposed by the Code is that the 
claimed dependent may not qualify for federal 
income tax purposes if he or she is married and 
files a joint return with his or her spouse, despite 
the fact that more than half or even all of the 
support was furnished by the claimant and all 
of the other tests are met. For example, a par- 
ent supported his son, daughter-in-law and 
grandchild while the son completed his college 
education. After graduation the son got a job, 
earned $1,000 during the remainder of the year, 
and thus was required to file an income tax re- 
turn. Based on the rule that a student may be 
claimed as a dependent even though he had in- 
come of $600 or more, the parent could claim 
all three exemptions for that year provided the 
son and his wife did not file a joint return. If 
they do so file, the parents would be entitled to 


37. Rev. Rul. 59-199, C.B. 1959-1, 182. 
38. Internal Revenue Service Publication #17, p. 23 (1963 ed.). 





only the grandchild’s exemption. 

The preceding paragraphs should not be con- 
strued as meaning that all newly married cou- 
ples should refrain from filing joint returns 
in circumstances where the majority of the sup- 
port of one of them was furnished by his or 
her parents. Frequently the income of one is 
large enough that the income tax saved on a 
joint return will offset the loss of a dependency 
exemption on the parents return. For this rea- 
son it is best to compute returns with all possible 
tax savings in mind. 

Similarly, when a son or daughter supports 
aging parents, if either parent has enough in- 
come to require the filing of a tax return and 
does in fact file a joint return with the other 
parent, the dependency is lost. 

Mention must be made of the fact that al- 
though a person may not qualify as a dependent 
because of the income test, the taxpayer who 
supports him may claim the medical expenses 
which he actually pays for the dependent. 

So too, as long as a taxpayer does not remarry 
and maintains a home for his unmarried child 
or child’s descendent he may qualify as the 
“thead-of-household” even though he is not 
able to claim a dependency exemption for the 
child. 

In summary it must be repeated, that a mere 
claim of support alone is not enough, and that 
the maintenance of good records and careful 
planning are essential steps in proving a de- 
pendency. With a little thought and planning 
early in the tax year a taxpayer can save a min- 
imum of $120 per dependent on the annual tax 
bill. Where the taxpayer is in a position to con- 
trol amounts furnished for support, the amount 
of income of the claimed dependent, or the keep- 
ing of records to back up the claim of dependency 
he should be advised not to be “penny wise and 
dollar foolish” where a little generosity or ad- 
ditional effort will tip the scales in his favor. 





RECENT DECISIONS OF THE COMPTROLLER GENERAL 


Prepared by the Finance Branch, Office of the Judge Advocate General 


BASIC ALLOWANCE FOR QUARTERS—On Account of Dependent 
Wife—Affect of Long, Continued, Unexplained Absence of Wife 
Upon Member's Entitlement 


@ The Comptroller General’s decision B-152226 of 
September 10, 1963 involves the question whether an en- 
listed member’s entitlement to be credited with basic 
allowance for quarters on account of a dependent wife 
is terminated by reason of the long, continued, unex- 
plained absence of the wife. In this case the wife was 
reported missing on 4 June 1959, while the member was 
stationed in Korea. Diligent search by an official in- 
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vestigative agency and by the member who returned 
to California on emergency leave were unavailing. No 
allotment check since that for June 1959 had been 
cashed by the wife. The class Q allotment was discon- 
tinued effective 30 April 1962 by the responsible Finance 
Center. The Comptroller observed that the continued 
unexplained absence of the wife since 4 June 1959 sug- 
gests the possibility that the marital relationship be- 
tween the parties was dissolved by death or a final de- 
cree of divorce and that in such a case, where there is 
substantial doubt as to whether a claimant is entitled 
to payment, the burden is on the claimant to prove his 
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claim. It was concluded that the member was not en- 
titled to credit of a basic allowance for quarters on ac- 
count of a dependent wife after June of 1959. 


EMPLOYMENT OF RETIRED REGULAR OFFICER BY NONAPPRO- 
PRIATED FUND ACTIVITY—Dual Compensation Act—Applica- 
tion of Gradall and Cockrill cases 
@ The U.S. Court of Claims in Gradall v. United 

States, Ct. Cls. No. 4-60 and in Crockrill v. United 
States, No. 315-58, both decided on May 10, 1963, held 
that the employment of retired Regular officers by a 
Service exchange was not subject to the monetary re- 
strictions of the Dual Compensation Act (5 USC 59a) 
upon concurrent receipt of retired pay and compensa- 
tion of such employment. The Court’s decision has 
now become final. Moreover, the Comptroller General 
of the United States in decision B-151665 of August 21, 
1963 advised that the rule of the Gradall and Cockrill 
cases might be applied generally in all similar cases in- 
volving employment of retired officers by nonappro- 
priated fund instrumentalities of the United States Gov- 
ernment, such as exchanges, clubs and recreational 
facilities. 

A retired Regular officer is not restricted by the Dual 
Employment Act (5 USC 62) from accepting employ- 
ment with a nonappropriated fund activity (36 Comp. 
Gen. 309). 

It should be noted, however, that a retired member, 
whether officer or enlisted, is subject to administrative 
restriction which prohibits his being employed at an 
activity at which he was stationed within the six months 
period immediately preceding the proposed employment, 
unless prior approval of the Secretary of the Navy 
has been obtained. This restriction applies both to em- 
ployment by appropriated and nonappropriated fund 
activities. (Navy Civilian Personnel Instruction 310 
2-19; Deputy SecDef Memorandum of October 30, 1962) ; 


RETIRED SERVICEMAN'S FAMILY PROTECTION PLAN—Overpayment 
to Survivors of Member Retired for Physical Disability with Less 
than 18 Years of Service—Waivers of Overpayment 


@ The Retired Serviceman’s Family Protection Plan 
(formerly the Contingency Option Act), as amended, 
(10 USC 1481-46) provides a method by which an 
active member anticipating retirement may by timely 
election provide an annuity for his surviving dependents. 
The cost of this aleatory contract is borne by reductions 
from the member’s retired pay. The Act, as amended in 
1961, provides, however, that in the case of a member 


who has made an election under the Act and is retired) 
for physical disability before he completes 18 years of 
service for which he is entitled to credit in the computa- 
tion of his basic pay and thereafter dies his beneficiaries 
are not entitled to receive an annuity under the Act 
unless they give proof that they are not eligible for bene- 
fits payable by the Veterans Administration under either 
chapter 11 (Compensation for Service-Connected Dis- 
ability or Death), or chapter 13, (Dependency and In- 
demnity Compensation for Service Connected Deaths), 
of Title 38 U.S. Code. In such a case, if the survivors 
are entitled to benefits from the Veterans Administration 
under chapters 11 or 13 of 38 U.S.C., no annuity 
under the Family Protection Plan is payable. In such 
event any deductions that have been made from retired 
pay are refunded to the survivors. 

In a number of cases, through oversight, erroneous 
payments of annuities under the Family Protection Plan 
have been made to survivors who were eligible to receive 
benefits from the Veterans Administration in circum-| 
stances which rendered them ineligible also to receive 
annuity payments under the Family Protection Plan, 
The survivors thus became indebted to the Government 
by reason of the erroneous payments._ 

It is provided, however, in 10 USC § 1442 that there 
need be no recovery of such erroneous payments when, in 
the judgment of the Secretary concerned and the Comp- 
troller General, “there has been no fault by the person 
to whom the amount was erroneously paid and recovery 
would be contrary to the purposes of [the Family Pro- 
tection Plan] or against equity and good conscience”. 

The Comptroller General in a recent case, involving 
an overpayment to a widow in the amount of $1,030.74 
reiterated the rule that he has consistently applied in 
such cases. “In 35 Comp. Gen. 401, in construing such 
provisions [10 USC 1442] we held that something more 
than freedom from fault must be shown before a basis 
exists for exercising a judgment as to whether collection 
of a particular overpayment or erroneous paymen 
should be waived; that unless it can be established tha 
collection of overpayment would work an undue hardship 
or some other reason can be shown as to why collection 
should not be made, it is believed that no proper basi 
exists for exercise of the waiver authority.” (Comp 
Gen. Decision B-152446 of 23 September 1963.) 

In the cited case the Comptroller General concurred: 
with the Secretary of the Navy that a waiver should be 
granted. Each case must turn upon its own facts. 





STATE OF THE LAW (Continued from page 190) 


set forth in detail the basis of the absence or relief of any member 

and affirmatively establish that such absence or relief falls within 

the provisions of the Code. (Emphasis supplied.) 

The quoted standard was repeated by the Court in 
Boysen, supra, and again in United States v. Green- 
well. In the latter case it was said: 


It unqualifiedly places the duty upon the United States to dem- 





3. 12 USCMA 560, 31 CMR 146. 
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onstrate in the record the reasons for a member’s absence after 

arraignment and to establish that such “affirmatively ... falls 

within the provisions of the Code.” 

In sum, the state of the law with respect to the excusal 
of court members after an accused has been arraigned 
is: (1) the excusal must be based on extraordinary cir- 
cumstances, and (2) the record of trial must set forth 
in detail the reasons for the absence or relief of any 
member. 
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